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STATEMENT OF THE ISSUES 

[,rt] The District Court erred in issuing judgment based on inaccurate documents, 

- questionable and contradictory testimonies, and character deformation of the defendant. 

[if2] The District Court erred in accepting questionable and contradictory testimony from 

plaintiff and witnesses. 

[if3] The District Court erred in its unequal division of marital property due to 

conflicting/questionable testimony, conflicting/questionable documents, and lack of supporting 

documents by the plaintiff. 

[if4] The District Court erred in considering best interest for minor child due to 

conflicting/questionable/misleading testimony and documents provided by plaintiff. 

[if 5] The District Court erred in failing to consider defendant proposed parenting plan and 

additional supervisors due to conflicting/questionable/misleading testimony by the plaintiff. 

[if 6] The District Court erred when it denied motion for continuance submitted by the 

defendant due to a misleading affidavit submitted by the plaintiff. 
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STATEMENT OF THE CASE 

[17] Defendant and Appellant Nicholas A. Otten was served with divorce action for 

''irreconcilable differences" on November 29, 2021 by Plaintiff and Appellee Jessica M. Otten 

and the matter was filed with the Cass County District Court on November 29, 2021. Index #1, 

2, 3. Motion for continuance was submitted by Defendant on ~ovember 16, 2022, but denied. 

Index #127, 128. Trial was held before the Honorable John C. Irby on September 20, 2022 at 

Cass County Court House to determine custody for one minor child and distribution of marital 

asserts. Judgment was issued on November 18, 2022. Index #187, 188. Current Notice of 

Appeal was filed by Nicholas A. Otten on January 27, 2023. Index #202, 203. 

STATEMENT OF FACTS 

[18] Nicholas A. Otten [hereinafter referred to as "Nicholas'1 and Jessica M. Otten 

[hereinafter referred to as "Jessica"] started dating in November 2012, cohabitated together June 

2013, and were married June 1, 2019. Jessica and Nicholas separated in September 2021 and 

Nicholas moved out of marital home on his own accord. The divorce was initiated by Jessica 

based on irreconcilable differences. 

[19] At the time of the trial, Nicholas was currently unemployed due to medical issues and 

legal charges. His total income was $0 per month. Jessica was employed at Sanford Health as a 

Nurse Practitioner and had a gross income of $9,833 per month. Both parties were 35 years old 

at the date of the trial. During the parties' relationship Jessica primarily handled household 

finances due to Nicholas's busy schedule. Prior to and during the relationship, Nicholas was 

attending North Dakota State University on the GI Bill, working, and actively participating in the 

United States Marine Corps Reserve. Prior to the marriage Jessica came into the relationship 

with substantial student loan debt Nicholas had no debt and a substantial retirement acquired 
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prior to the relationship beginning. Both Nicholas and Jessica had separate personal bank 

accounts and an additional joint bank account In months leading up to the separation, the joint 

marital bank account went from a balance of over $10,000 to $0 at the time of separation. Prior 

to the separation large withdraws were taken out of this account by Jessica without the 

knowledge of Nicholas. At the time of trial, Jessica had accrued $110,000 in retirement over the 

course of the relationship. 

[iflO] In June 2013, Nicholas and Jessica purchased 1618 3rd St. N. Fargo, ND 58102 jointly. 

Jessica's parents gifted $20,000 and Nicholas's parents gifted $5,000 to the couple to put a 

downpayment on the property. The mortgage was under Jessica's nam~ and the title was under 

both Nicholas and Jessica names. An evaluation of the property was done by Red River 

Valuations, Inc on August 3, 2022 and was valued at $195,500. Index #158, 159, 160. At the 

time of submission of the Plaintiff's Proposed Debt and Asset Distribution, Exhibit 25, the 

mortgage balance was $87,577. Index #156. This means that there was $107,923 in equity of 

the property at the time of the trial. Nicholas and Jessica were gifted a 2013 Ford Explorer by 

Jessicas parents for Jessica's primary vehicle. Nicholas and Jessica purchased a 2008 Dodge 

Ram in which Nicholas had automatic payments withdrawn from his personal account towards 

the payments. 

[,rt 1] In 2017, Nicholas and Jessica decided that Jessica was going to go back to school to 

obtain her masters degree as a nurse practitioner. At this time, Nicholas postponed his education 

to take a higher paying job at Dirt Dynamics and take care of the minor child. In 2019, Jessica 

graduated and obtained a job as a nurse practitioner at Sanford, which she had at the time of the 

trial. In 2020, due to the COVID-19 pandemic, Nicholas resigned from his job at Dirt Dynamics 

to take care of the minor child and start his own business, Caliber Concrete. In 2020, Nicholas 

6 



paid $5,000 from his personal account to a friend on a verbal agreement of paying a total of 

$35,000_ for concrete equipment. After the separation, due to legal costs of the divorce, Nicholas 

was forced to return the equipment to his friend to cover the debt owed. After the separation and 

during the pandemic, Caliber Concrete was not able to continue operations. 

LAW AND ARGUMENT 

1. JUDGMENT BASED ON INACCURATE DOCUMENTS AND TESTIMONY 

[4tf12] Over the course of the process and trial, the plaintiff provided inaccurate documentation, 

failed to submit pertinent documents, gave questionable and contradictory testimony, and 

provided witnesses with questionable and contradictory testimony. She used pending alleged 

charges (which are still under investigation), heresay, assumptions, and manipulated witness 

testimony to inaccurately de:file the Defendants character. 

(,rt3] The document submitted to the court by the plaintiff titled "Proposed Judgment", index 

# 187, had incorrect information that was biased and contained many assumptions without 

factual basis stated, which was submitted as judgment. Index # 188. According to Index # 187, 

,rt 00, the document was dated on November 17, 2022, but according to the register of actions for 

the case the proposal was not even submitted to the court until November 18, 2022. If what 

these documents say is correct the Honorable Judge Irby signed this document a day before he 

received it from Victoria Hicks, or possibly just one of many things that got overlooked or 

dismissed by the plaintiff. The date for the evaluation of the marital estate is incorrect. Index 

#187, ,rt. The correct evaluation date is August 13, 2022. The current status at the date of trial 

for Caliber Concrete, as testified by the Nicholas in the trial, is incorrect as well as the status of 

Nicholas within the military. Index #187, fl8,11. Nicholas was discharged from the United 
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State Marine Corps reserve in August 2022, which the plaintiff was aware of. Caliber Concrete 

was no longer in operation for upwards of 8 months prior to the trial. 

[ifl 4] The plaintiffs statement in regards to who and how the purchase of the house was 

misleading and incorrect. Index #187, fl9,43. The house was purchased jointly by the Nicholas 

and Jessica in June 2013. Jessica's name was put solely on the mortgage as a financial 

description made by the couple in order to gain a lower interest rate. The title was put into 

Nicholas and Jessica names jointly. 

[115] Questionable testimony by plaintiff and plaintiff's witness in regards to the relationship 

between EAO and Nicholas and Jessica respectively. Also Nicholas involvement in the care of 

the child was downplayed by the plaintiff. Index #187, fl 13, 14. Nicholas had a stronger bond 

with EAO prior to the separation. Due to negative assumptions and comments made within the 

marital home in which EAO resided during the separation, the relationship between EAO and 

Nicholas was negatively impacted. The relationship was also negatively impacted by the lack of 

ability of the plaintiff to "co-parent'' to include plaintiff making negative comments towards the 

defendant on several occasion during scheduled outings in which EAO, Nicholas, and Jessica 

attended jointly. Due to the financial strain and unreasonable discretion of the plaintiff, Nicholas 

struggles to maintain supervised visitations under current conditions. Nicholas was also an 

active participant in the medical care, school involvement, and extra curricular activities 

whenever possible consistent with other obligations (work schedule and military service). 

[ill 6] In regards to Nicholas living situation, income, and company status is incorrect. Index 

#187, ,rt 7. Nicholas has not had his name on a lease due to financial constraints, but was paying 

rent and had his own space designated within each domicile. During the relationship, Nicholas 

made a "reasonable" income in relation to the standard of living the family was accustomed to. 
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As agreed upon by the couple, Nicholas gave ''what he could" to Jessica directly to contribute to 

household bills. Nicholas also contributed a significantly large amount of time and money into 

the co-owned property. The production of Caliber Concrete was consistent with the workforce 

available during the pandemic. 

[,r 17] Incorrect and misleading statements made by the plaintiff pertaining to Nicholas 's 

participation in EAO's education. Index #187,r19. Nicholas and Jessica were equally involved 

in EAO's education, but varied based on work schedules. During the pandemic lockdown in 

2020, Nicholas quit his full time employment in order to stay at home with EAO and facilitate 

school. This continued for roughly a month, when the weather got warmer and Nicholas was 

able to work, Cheryl Willers, Jessica's mother [herein referred to as "Cheryl"] offered to take 

EAO and finish the school year so that Nicholas could work. 

[,rt 8] This statement is has incorrect information in regards to Jessica's involvement with 

communication and transportation. The statement about Nicholas communication with EAO is 

vague and incorrect Index #187, fl24,25. Jessica would require EAO to keep his phone on 

speaker phone or on FaceTime in order for EAO as she observed. During FaceTime calls EAO 

would frequently look away from the phone when asked questions before answering as if he was 

being "coached" on how to respond. This interferes with open communication and negatively 

impacted the relationship between EAO and Nicholas. Jessica has also physically hung up on 

Nicholas during conversations with EAO. Jessica requires EAO to keep his phone in her 

bedroom and only allows phone contact when she deems its necessary. In addition Jessica 

frequently would text Nicholas from EAO's phone posing as the minor child. Many phone calls 

have been missed without returned calls by the minor child due to these the plaintiffs restrictions. 

In regards to offering to do transportation of the EAO, Jessica has offered, but when asked to do 
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so makes up excuses or completely refuse. In regards to Nicholas communication skills with 

EAO, Nicholas has always treated EAO with respect but hold the minor child accountable, as a 

parent should. The communication exemplified by Nicholas towards EAO is reflective of the 

"quirky" father/son relationship between the two. There is never negative talk about the current 

situation or the plaintiff, but there are corrections to incorrect facts given to EAO by the plaintiff 

when they arise. 

[,rl 9] Over exaggeration of the facts in regards to Nicholas criminal background. Index # 187, 

,r21. Over the course of the divorce process Nicholas was struggling with the separation from his 

family. Nicholas was charged and convicted of DUI and incarcerated for 2 days during this 

process. Due to a medication error by a physician combined with ongoing issue, from military 

service overseas, Nicholas arrested and charged with alleged reckless endangerment incident. 

These charges are still being investigated and is likely to be acquitted when the facts of the case 

are presented to the court Nicholas has been advised by criminal council to protect the case by 

devolving minimal amount of details, exercise his rights to a fair trial, and the presumption of 

innocence until proven guilty. As to the allegations of drinking to intoxication, Jessica never 

directly spoke to Nicholas during this time, and there is no physical evidence of this assumption, 

and thus this claim should be dismissed as attempted character deformation. 

[,r20] The statements in regards to the mental health maintenance about both Nicholas and 

Jessica are incorrect. Index #187, ,r29. Unfortunately the plaintiff refused to provide 

documentation, but Jessica prior to the separation and during the separation Nicholas asked 

Jessica on multiple occasions to go to therapy and Jessica's response was "I don't need to talk to 

anyone, I just need medication". During the relationship, Jessica would self regulate and stop 

taking medication necessary to stabili7.e her mental health conditions when she felt like it. There 
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has been no documentation submitted to the court confirming that Jessica is has in the past or is 

currently taking precautions to maintain her mental health. Jessica was also hospitali7.ed for a 

suicide attempt and exhibited suicidal ideations during the relationship which deeply concerned 

Nicholas. During Jessica's alcoholic binges, these symptoms became worse and the alcohol 

would offset the medication and she would eventually stop taking it. Prior to the separation, 

Nicholas attempted to quit drinking alcohol and suggested that Jessica do the same to which 

Jessica replied "I don't need to, I don't have a problem". Jessica's mental instability was 

displayed during her trial testimony when her mood would change frequently during the trial. 

[,r2 t] During a hearing held on June 21, 2022 to amend an interim order, Jessica exhibited 

extremely mental instability and began crying during the hearing. The disruption of Jessica's 

emotional outburst was so distracting that my attorney at the time, Jessica Moen, was not even 

able to speak on the defendants submitting the motion to amend the interim order and very little 

was accomplished during this hearing due to the emotional disruption of Jessica. Jessica also 

exhibited extreme mental and emotional instability during her testimony and during the trial held 

on September 20, 2022. 

[,r22] Jessica's erratic behavior was extremely disruptive to the trial. During her testimony 

Jessica was being extremely confrontational and angry when being asked legitimate questions 

and would even ask counter questions to evade answering the original question, as demonstrated 

during her testimony in the transcript. Within that same testimony she started crying on multiple 

occasions and even had the audacity to laugh at Nicholas when discussing his severe medical 

conditions. During a short recess, off the record, and without the presiding judge present, 

Jessica's attorney, Victoria Hicks, asked Nicholas what it would take to settle, which was 

requested by the judge. I explained a fair deal and Victoria Hicks seemed to be open, but Jessica 
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clearly angry, said "You don't deserve anything!". Victoria Hicks turned to Jessica and gestured 

to stop talking. Jessica, still clearly angry, stood up and said "I'm going to the bathroom" and 

stormed out of the courtroom. Victoria Hicks then turned to Nicholas and said "I don't think 

we're going to be able to make a deal". 

[,r23] Jessica's behavior during court was actually relatively controlled, compared to her 

behavior behind closed doors. The plaintiff would frequently throw ''temper tantrums" within 

the household leading to frequent arguments and conflict between the Nicholas and Jessica 

Nicholas frequently would try to avoid confrontation by admitting fault, even when not at fault, 

in order to deescalated the situation and avoid repercussions for not giving in. During the 

relationship and when angry, Jessica would frequently make Nicholas sleep on the couch and 

would frequently yell loud enough to wake the minor child. She would become emotionally and 

physiologically abusive using her education and income to berate and degrade Nicholas. Jessica 

also became· so angry, on several occasions, she became physically violent to include close fisted 

punches to the face and other parts of the body, has kicked the defendant in the ribs, and violent 

shove the defendant on a regular basis. With the military training Nicholas received, he 

maintained his ability to remain calm, use only defensive measures to protect himself, and 

deescalate the situations or remove himself to avoid further escalation when possible and 

necessary. Jessica would frequently follow Nicholas when he would try to remove himself and 

even prevent him from leaving the house when he attempted, as this was his only way to 

deescalate the situation. Nicholas never reported the physical abuse because he feared social 

ridicule and did not want legal issues for his Jessica. However Nicholas has pictures of bruises 

left by Jessica and two videos showing Jessica's erratic behavior. 
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[i!24] Nicholas has provided documentation to the plaintiff showing that he has been regularly 

attending weekly therapy sessions at the Fargo Veterans Center to mitigate symptoms from 

PTSD due to military service overseas. This counceling began in 2013 prior to EAOs birth and 

continued until the facility was shut down in 2020 during the pandemic. Prior to and during the 

separation, Nicholas attended a civilian therapist with minimal success. After the separation, 

[i!25] Nicholas chose to address his substance use and voluntarily checked into an inpatient 

treatment program in January 2022. During his 30 day, stay he chose to extend for an additional 

15 days for to total stay of 45 days. Due to the stress from the separation and lack of contact 

with EAO, Nicholas relapsed briefly and then voluntarily admitted himself to another 30 day 

inpatient treatment facility which he elected once again to extend and by graduation Nicholas 

spent 72 days at the facility. After another brief relapse, once again due to the stress from the 

divorce and lack of contact with EAO, Nicholas admitted himself to Essentia Healthcare ER for 

assistance in detoxifying from alcohol. Upon release from the ER, Nicholas was given a 

prescription for a medication, which is not recommended for outpatient use and with incorrect 

instructions on use, Nicholas was arrested and charged with an alleged incident. Nicholas was 

then court ordered to attend the 30 day St. Cloud VA, RRTP, which he once again elected to stay 

for an additional 33 day for a total stay of 63 days. Whenever prescribed, Nicholas has 

religiously taken prescribed medications, as directed, to help manage symptoms. 

[i!26] Although it was not contested that Josh Williams [herein referred to as "Josh"] has a good 

relationship with EAO because Nicholas has never interacted with the two together, but Nicholas 

has concerns that plaintiff's proposal did not address. Index #187, i!36. Nicholas on multiple 

occasions, to include the trial, asked for the background check on Josh and a copy of his valid 

drivers license. The plaintiff has refused and ignored these requests for these simple documents. 
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Nicholas has also expressed concern for others living in the household, specifically Josh's oldest 

son who was 19 years old at the time of the trial. The 19 year old male was living in the 

basement of the marital home and according to his father "didn't know what he wanted to do 

with his life". Since he was 19 years old with no job, not attending an educational institution, 

and living in the basement of his dad's girlfriends marital home, Nicholas had some concerns 

about his character and background in regards to the safety and being left alone with EAO for 

extend periods of time. On multiple occasions to include during the trial, Nicholas asked for 

information, to include background check and valid copy of drivers license, about this 19 year 

old adult male residing in the basement of the marital home. Once again Jessica either refused to 

provide information or simply ignored requests. 

[,r27] There is misleading information and facts deliberately omitted in regards to the best 

interest factors for the minor child. Index #187, ,r41 . The plaintiff claims that sole decision 

making is in the best interest of the minor child, but Jessica fails to take into consideration her 

reckless drinking habits and past drug use. Throughout EAO's life we have made decisions in 

regards to EAO as a couple and weighted each others concern and possible options. Without 

those checks and balances Jessica is free to do whatever she deems "correct" but has shown lac~ 

of common sense and a pattern of making questionable decisions. 

[,r28] An example of this, when EAO was 6 years old he fell off his swing set and clearly broke 

his arm, as his arm was irregularly twisted. Jessica, a healthcare professional, called Nicholas 

into the house and asked him "Do we need to take him to the ER?". I immediately look and said 

yes and then used my military medical training to immobilize the fracture and get him ready to 

transport to the hospital. 
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c,J29] Since the divorce, in Nicholas physical absence and against the interim court order, 

Jessica started EAO on began a therapy pro~ which Nicholas suggested prior to Jessica 

doing it, without consulting or even telling Nicholas about it. Jessica also made the unilateral 

decision against the interim order, to give EAO the controversial child COVID19 vaccine 

without consulting Nicholas or telling him after the fact. Jessica also made the decision to take 

EAO out the extremely beneficial YMCA after school program because it was cheaper to let her 

boyfriends teenage son "watch" EAO. This was also done without consulting Nicholas or telling 

him after it was done. 

[,30] In each of these three instances Nicholas was told by EAO that they occurred. When 

Nicholas confronted Jessica, in a personal conversation, about these events, Jessica, with no 

remorse, simply said "You never asked" and "It was a quick decision" and failed to give any 

further explanation. In all three of these instances they were preplanned decisions that Jessica 

just chose to do with complete disregard for Nicholas's parental rights under the interim court 

order. 

[,31] Jessica has made questionable decisions in regards to EAO's emotional health throughout 

the divorce, by refusing to let EAO see Nicholas outside Rainbow bridge and limiting EAO's 

contact with Lori Otten, Nicholas mother [herein referred to as "Lori"] for no reason. The 

plaintiff gave no reasonable reason for Lori to not be alone with EAO. 

[,32] Jessica also enthusiastically encouraged EAO to refer to her brand new boyfriend Josh as 

"dad" within one month of Jessica being in a relationship with Josh. During the trial, Jessica was 

asked about the reason for encouraging EAO to refer to her boyfriend as "dad", especially so 

early in the relationship, Jessica state that she was trying to make a smooth transition for the 

minor child. This alone shows Jessica's lack of respect towards Nicholas and complete disregard 
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for the emotional wellbeing of EAO during this difficult time. Jessica and EAO were also 

essentially moved in with Josh in West Fargo, ND within this month timeframe without making 

Nicholas aware. Jessica claimed in court that her and EAO were residing at 1618 3rd St. N. 

Fargo, ND 58102, but Nicholas can confirm that there was never a vehicle in the driveway 

regardless of time of day or day of week. 

[,33] Nicholas is currently physically able to work, but due to his substantial anxiety and 

depression due to the stress from the divorce and custody battle, combined with his treatment 

schedule, Nicholas is struggling with obtaining to maintain consistent employment This is 

contradictory to statements made by the plaintiff in her proposal. Index # 187, 149. Nicholas 

also agrees to pay child support, but at a number calculated based on his income with is $0 per 

month, this means that Nicholas should be paying according to the North Dakota guidelines is 

$14 per month. This rate should be backdated to October 1, 2022. When Nicholas, is able to 

work again, which is unknown at this time, he will adjust his child support accordingly. 

[134] The plaintiff is claiming that Nicholas and his former attorney, Jessica Moen, caused 

undue legal fees due to untimely subpoenas and frustration in providing discovery documents 

which was untrue. Index #187, 150. From the beginning of the divorce process, the plaintiff has 

filed frivolous and unnecessary motions, requests, and documents, which were never used but 

caused undue legal fees upon the defendant During the initial mediation on January 19, 2022 

and at various times throughout the divorce process to include during the trial, during the recess, 

Nicholas proposed a fair custody agreement and asked for less than what North Dakota State law 

guidelines layout as fair and equal, in order to end the process without a trial. The plaintiff said 

in anger, on multiple occasions outside court, in person, on the phone, in mediation, and during 

the recess during the trial, "You don't deserve anything!". 
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[,r35] Due to the plaintiffs unwillingness and failure provide documents to the defendant 

combined with Jessica,s extremely spiteful, unlawful, and unnecessary behavior in regards to 

custody and visitation of EAO towards Nicholas lead to the plaintiff incurring excessive legal 

costs for both Nicholas and Jessica. Jessica,s lack of desire and clear unwillingness to co-parent, 

communicate, or even show basic respect towards Nicholas, prior to and after being advised to 

do so by the Honorable Judge Irby, during the interim hearing held on June 21, 2022, lead to 

excessive legal costs for both parties as well. Jessica also refused to communicate directly out of 

spite and insisted on involving attorneys in matters that a reasonable person would be able to 

handle without the attorneys assistance. 

2. QUESTIONABLE AND MISLEADING TESTIMONY AND DOCUMENTS 

[,r36] The District Court erred by relying on inconsistent, questionable, and contradictory 

testimony by the plaintiff and witnesses called by the plaintiff as well as inaccurate and 

misleading documents submitted to the court by the plaintiff. Plaintiff submitted during the trial 

Exhibits 1-23 were either outdated, inaccurate, or had little to no relevance to the case and 

essentially wasted the courts valuable time. Index # 130-154. 

[,r37] Exhibit 12 titled incident report was submitted about the alleged criminal incident of 

Nicholas. Index #143. The plaintiff submitted this with the intent on defaming the defendants 

character as this was an initial report. If the plaintiff had done her do diligence she would have 

known, or possibly did know and choose to mislead the court, that there was a total of 29 police 

reports submitted, but the plaintiff chose to submit one. Exhibit 12 was an extremely small view 

of the alleged incident. 

[,r38] Exhibit 25 is a document, dated September 6, 2021, which was submitted during the trial. 

Index #156. This document was outdated according to the date of valuation, in addition most of 
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the information on the document was inaccurate. According to the Exhibit 25, the plaintiff only 

had $1,000 in financial assets. This document also states under "Recreational Vehicles" (#7 

1999 Yellowstone Travel Trailer and 2004 Northwood Ponton, lift and trailer) were sold for 

$25,000 and split equally between Nicholas and Jessica. This document also states under debts 

that Jessica has a debt to her parents for attorneys fees of $10,000. 

[i139] During Jessica's testimony, the plaintiff stated that her annual gross income was about 

$118,000 per year and that her net income was a little over $7,000 per month. Jessica also stated 

during her testimony and documents submitted to the court that her monthly expenses did not 

exceed $3,000 per month. This means the plaintiff had $4,000 per month in excess income. 

When the plaintiff was asked about this discrepancy, during her testimony, Jessica stated during 

.her testimony her lifestyle had not chanced since the separation from defendant and that at one 

point during the relationship with Nicholas she was able to save $30,000 in her personal accollll.t 

[il40] When Jessica was asked how she only had $1,000 in her accollll.t, if she had $4,000 of 

excess income, the plaintiff said ''I'm broke" and gestured toward her attorney, Victoria Hicks, 

and then stated "I gave it to her". The court was made to believe that it was for legal costs. As 

she most likely retained her attorney in October 2021, this meant Jessica had been spending more 

than $4,000 per month for 12 months and then testified that she needed to get a loan for $10,000 

from her parents as well. This means that Jessica had spent more than $58,000, note that the 

$12,500 for the sale of the camper and boat was not taken into account, which means Jessica 

spend upwards of $70,000 between October 2021 and September 2022 in legal fees, which was 

what the court was made to believe. When asked if she had spent over $58,000 on her lawyer 

Jessica said she had not When asked again where that excess income went she simply said ''to 
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bills". The bills were never specifically identified in any documents submitted to the court or the 

defendant and could not be confirmed because the plaintiff never submitted any financial records 

[iJ41] Spending $70,000 on legal fees and undocumented "bills", as described by the plaintiff, 

when Jessica testified that lifestyle maintained the same standard as during the relationship with 

Nicholas, is confusing. Rational thinking says that either Jessica is financially irresponsible or 

her testimony combined with documents submitted to the court is an attempt to mislead the court 

to the plaintiff's true financial asserts. Nicholas has asked multiple time for documents and 

information, which would allow Nicholas to investigate what asserts are under the minor child's 

name, how much the assets are worth, and when they were deposited. The repeated requests were 

ignored by the plaintiff and plaintiff's council. In the months leading up to the separation, the 

plaintiff withdrew upwards of$10,000 from Nicholas and Jessica's joint Gates City Bank 

account without the knowledge of Nicholas. Jessica was also the last person to access Nicholas's 

personal safe which contained $2,000 in cash, but was empty when Nicholas received the safe. 

[iJ42] During Louis Rickford's testimony she stated that Jessica dropped and picked up EAO 

90% of the time. She did not state any reason why this was. Through conversations with 

Nicholas the witness knew that Nicholas's work day generally started at 0530-0600 and 

generally got over at 1800-1900. She was also aware Jessica's schedule was much more 

predictable starting at 0700 and generally ending between 1600-1730. It was also stated that 

Nicholas just "wouldn't show up to drop EAO off". This statement can be debunked because 

there was always communication via text message, between the witness and the defendant to 

inform the witness of the status of EAO or Nicholas, when there was a change of plans. 

[iJ43] It was also stated that the witness would not receive payments for ''weeks" when it was 

Nicholas' s responsibility to drop off payments. Earlier in her testimony it was stated that Jessica 
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performed 90% of the pick-up and drop off. These statement contradicted each other and if this 

is true the plaintiff was just as responsible for delayed payments. Due to the contradicting 

statements made by the witness and the close relationship with the plaintiff, and only the fact that 

her testimony was strictly based on negative assumptions about the defendant, it raises questions 

about the validity of the testimony or if the witness was coached in order to paint a negative 

picture of defendant. Overall the testimony appeared misleading and rehearsed, but also 

contained statements that contradicted other statements given during the testimony. 

[,r44] During Erin Shoeberg's testimony she stated she did not know the defendant very well. 

The majority of her testimony was based on assumptions from conversations the witness had 

with the plaintiff and from the plaintiffs point of view. None of her testimony about Nicholas 

was first hand knowledge or the events she testified about The majority of her testimony was 

based on conversations the witness had with the plaintiff, since the witness and the defendant 

never had a conversation for more than two minuets. This was testimony was one of Jessica's 

closest friends based on solely on assumptions from conversations the witness had with the 

plaintiff in order to paint a negative portrayal of the defendant. 

[,r45] The majority ofBitzey Vemer's testimony was based on conversation with the plaintiff 

and from that assumptions were made about the relationship between Nicholas, EAO, and 

Jessica. During the extended periods of time of which the witness spent at the marital home, the 

majority of the time the witness, the plaintiff, and other friends would drink in excess while the 

group would belittle the defendant by referring to him as "The Help". Other interactions with 

the witness was when the witness would stop by the marital home to pick up or ride with Jessica 

on one of their frequent "girls nights" in which they would go out to the local bars. This 
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testimony was once again provided by one of the plaintiff's closest friends to paint a negative 

portrayal of Nicholas during the trial. 

[146] During Cheryl Willers, the plaintiff's mother, testimony she stated that she received 

phone calls from the plaintiff crying and discussing problems within the relationship with 

Nicholas. Due to the plaintiff's personality defects to include narcissistic traits and the fact that 

the phones calls were coming from her daughter, Cheryl was mislead about certain events by the 

plaintiff. Since Cheryl was not present for the majority of the events that she testified about it is 

clear that many things that were assumptions and second hand knowledge about the events that 

were provided to Cheryl, via the plaintiff. 

[147] Cheryl also testified that the only time she saw Nicholas drink was at the Jessica and 

Nicholas's wedding, but stated she saw "hungover Nick" more often. This was an assumption 

made by Cheryl in regards to the physical state of Nicholas. Nicholas has had a long history of 

sleeping problems which lead to lead to tiredness and could be confused with being "hungover". 

In regards to the interactions with the plaintiffs parents since separation, there has yet to be any 

correspondence between Nicholas and the plaintiff's parents or a police report detailing the 

events testified about during Christmas 2021. 

[148] Cheryl testified that, her and her husband had given $20,000 to the plaintiff to buy the 

marital home. It was never discussed that Jessica would be the sole person on the title. Jessica 

told Nicholas that the money was presented by Dave and Cheryl Willers as a gift to the 

plaintJessica and Nicholas in order to start our family. If it would have been stated that the 

$20,000 was contingent on Jessica being the sole name on the title, Nicholas would have not 

accepted the money from her family. Cheryl stated in her testimony that there was no 

documentation to support her claim during her testimony. 
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~49] In regards to the $10,000 Jessica borrowed from her parents for legal fees, Cheryl 

testified that she had no idea what the amount was and that "I just wrote checks". this means 

the amount is less than accurate and unless the checks were wrote directly to Johnson Law 

Office, from Cheryl there is no way of knowing if the money was used for legal fees or even 

written at all. No documentation was ever provided to support these claims and the court is 

forced to use questionable testimony as its only proof. The testimony given by Cheryl was 

misleading or made on assumptions based on the plaintiff's feelings towards the defendant. 

Without documentation the majority of Cheryl's testimony is second hand knowledge and 

through her tone and body language at the hearing appeared to be out of spite towards the 

defendant from the mother of the plaintiff who is going through a difficult divorce. 

[150] Please notice that in all of witnesses, all of their testimonies have things in common. 

None of them truly knew the defendant as a person and most of what they knew about Nicholas 

was second hand knowledge from the plaintiff and assumptions made based on this. 

3. UNEQUAL DISTRIBUTION OF MARITAL PROPERTY 

[151] The District Court erred in proper distribution of marital property under 

N.D.R.Civ.p.52(a)(5). At the time of the trial, the marital home 1618 3n1 St. N. Fargo, ND 58102 

accrued an equity of $107,923. A large majority of the equity built in the property was directly 

due to home renovation projects performed by Nicholas. Over the course of the ownership of the 

property, Nicholas invested roughly $65,000 into the property in materials and time. Jessica had 

very minor contributions to the home improvement cost and no time invested. Jessica claims 

that the equity provided was not accurate per the appraisal provided in Index #187, 145 because 

of basement repairs that Jessica deemed necessary, but the evaluation had already taken into 

consideration the foundation condition already and was referring to minor repairs to the around 
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the house in the statement referred to in the plaintiffs proposal. Index #187, 144. In addition 

Jessica deliberately left out a third bid, which is still in her possession, that was considerably 

lower than the rest coming in around $12,000. 

[152] At the time of separation, Jessica sorted through the marital property and placed what she 

deemed "Nick's stuff' in the garage. Upon arrival to pick up his property, Nicholas noticed that 

only furniture he received from the house was an extremely cheap dresser set, desk, and office 

chair. Jessica deemed that all the beds, living room furniture and decorations, dinning room set, 

kitchen essentials, new TVs, and work out equipment was hers and did not place them in the 

garage. Prior to the trial, Jessica submitted, Exhibit 25 Plaintiffs Proposed Property and Debt 

Distribution, to the court in which she stated that she had $3,000 in household property. Index 

#156. When asked during her testimony about this she stated it was correct, but when itemized 

the larger items added up to over $23,000 in household property she maintained in her 

possession. The firearms described under plaintiff's property within the proposed judgment 

should not be awarded to the plaintiff because they do not belong to the plaintiff. Index #187, 

183. Jessica also failed to return person property to Nicholas to include his diamonds wedding 

ring, valued at $2,500. Ruffv. Ruff, 1952 ND 78, 775,52N.W.2d 107. Ruffv. Fischer. 

(Guidelines), N.D.C.C §14-05-24. 

[153] Jessica accrued $110,000 in retirement over the course of the relationship, which would 

have not been possible without the support and sacrifices of Nicholas by putting his education on 

hold, taking a different job, and being a single parent on weekends for her to pursue her masters 

degree and gain her high paying job. Nicholas also quit his job during the COVID-19 pandemic 

to take care of the minor child, so that she could continue her career as a nurse practitioner. Ruff 

v. Ruff, 1952 ND 78, 775,52N.W.2d 107. Ruffv. Fischer, (Guidelines), N.D.C.C §14-05-24. 
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[,r54] In the document proposed by the plaintiff, Jessica states that there is a strong likelihood 

that Nicholas will not be able to con1ribute to the minor child for the foreseeable future. Index 

#187, ,rs 1. The plaintiff is making alluding to the criminal charges against the defendant, which 

are still currently under investigation. There is an extremely strong possibility that Nicholas will 

be acquitted of these charges when the facts are presented in full. Nicholas has the right to 

presumed innocence and should not be convicted in a divorce judgment and punished. When 

. Nicholas is acquitted and goes back to rebuilding his life, he should be afforded the opportunity 

to regain the equity he invested into the marital home and invest in his and EAO's future. Ruffv. 

Ruff, 1952 ND 78, 775,52N.W.2d 107. Ruffv. Fischer, (Guidelines), N.D.C.C §14-05-24. 

4. BEST INTEREST OF MINOR CHILD 

[if55] The Dis1rict Court erred in considering the best interest of the minor child. There are 

many examples of character defects of the plaintiff which outlined in this document [ff21-23,29-

32] which were not described in the plaintiff's proposed judgment to include, Jessica's 

undiagnosed substance problem. Index #187. This document made a point to highlight every 

mistake and human defect in regards to Nicholas. The defendant is aware of his shortcomings 

and is actively trying to overcome them. Nicholas do not believe that Jessica is a bad mother, 

but just like the three branches of the government, Nicholas believes that everyone needs checks 

and balances. Nicholas believes that joint decision making and open communication between 

Nicholas and Jessica is what is in best interest for EAO. 

[if 56] With sole decision making Jessica is accountable to no one and has already demonstrated 

that by making unlawful decisions in regards to EAO with no remorse for violating the interim 

court order. Without consulting Nicholas prior to making decisions, Jessica may make 

24 



important decisions which put EA Os future in jeopardy. If the roles were reversed, Nicholas 

would never accept sole decision making responsibility, because he values Jessica's input as 

EAO's mother. 

5. CONSIDERING PROPOSED PARENTING PLAN AND SUPERVISOR 

[if 57] The District Court erred when considering parenting plan and supervisors proposed by 

defendant. During the hearing, Nicholas, understanding his limitations, proposed a fair parenting 

plan to the Honorable Judge Irby. This parenting plan is as follows: Provide documentation of 

inpatient treatment completion. Nicholas would have supervised, with a mutually agreed upon 

list of people, for a period of 6 months, Nicholas would have one (flexible) day per week 

supervised visitation with no overnights and every other ( or the equivalent flexible) weekend 

supervised visitation days with no overnights. Having no relapses, Nicholas would transition 

into the second phase which would be one (flexible) day per week unsupervised with no 

overnights and every other ( or the equivalent flexible) weekend days with no overnights. Having 

no relapses, Nicholas would transition to the third phase for 12 months, which would be one 

(flexible) day and overnight unsupervised per week and every other (or the equivalent flexible) 

weekend days and overnights. Nicholas would be willing to take a breathalyzer or equivalent 

alcohol test at any time when with the child during each of the three phases if Nicholas had a 

relapse during any point he would start back at day one of phase one. After this two year 

probation period, the parenting plan would be modified if necessary. This parenting plan would 

provide Jessica and the court with two years of sobriety for Nicholas. N.D.C.C §14-09.1.5. 

[if58] It would be in best interest of EAO, Jessica, and Nicholas. EAO and Nicholas would be 

able to rebuild the relationship which was damaged by the divorce and EAO would once again 

have his father in his life to give guidance and support. Jessica would have peace of mind and 
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the ability to trust Nicholas knowing has sobriety time and that there are safeguards in place in 

case of an unforeseen relapse. A similar compromise was proposed, outlined, and agreed upon 

by Nicholas and Jessica in April 2022. 

[,r59] Nicholas also proposed to the Honorable Judge Irby that Nichola's mom, Lori, be added 

to the list of approved supervisors. Nicholas and the Honorable Judge Irby talked in detail about 

why Lori would be a suitable supervisor. Nicholas explained that Lori was already listed on the 

interim court order as a supervisor and that since EAO's birth Lori had taken care of him. He 

also pointed out that Lori had no criminal history or history of substance abuse and was a nursing 

professional. Lori would be more accessible because she was going to be moving from southern 

Minnesota to Fargo, which she had planned prior to the separation, with the intentions on being 

closer to EAO, Jessica, and Nicholas. N.D.C.C §14-09.1.4. 

[,r60] It was mutually agreed upon by Jessica and Nicholas that his father, Richard Otten 

[herein referred to as "Richard"] would be the other supervisor in addition to Rainbow Bridge as 

an alternative. Due to Richard distance from Fargo, which is roughly 380 miles, it would be 

difficult to exercise supervised visits. During the trial Jessica gave no reasonable justification 

for why Lori could not be a supervisor, but when the plaintiff submitted the proposed judgment 

for divorce, Jessica had Lori removed as a supervisor, which she had been designated as in the 

interim court order, without cause or justification. Index #187, ,r65b. N.D.C.C §14-09.1.4 

6. LACK OF CONSIDERATION FOR MOTION FOR CONTINUANCE 

[,r61] The District Court erred when determining the denial for a motion for continuance filed 

by the defendant on September 16, 2022. Index #122. On August 23, 2022, the day before 

Nicholas was arrested for the alleged incident, Nicholas attorney, Jessica Moen [herein referred 

to as "Ms. Moen"] of Hanson and Moen Law, withdrew as council for the defendant. 
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(if62] After withdrawing as council, Ms. Moen failed to inform or attempt to inform Nicholas 

of her withdraw as council. Ms. Moen had contact with Nicholas's point of contact multiple 

times and "acted as if business was operating as usual" according the Nicholas's point of contact. 

Due to lack of funds Nicholas was finally able to call Ms. Moen on September 15, 2022. This is 

when Ms. Moen finally made Nicholas aware that she had resigned as council. 

[if63] As soon as Nicholas was made aware of this he immediately had a motion for 

continuance drafted and filed with the Cass County clerk of courts. The defendants intentions 

when filing the motion were to acquire new legal council and ensure that Ms. Moen had done 

proper preparation for the trial. There would also be time needed to ensure that the new council 

was prepared for the trial. Index #122. 

[if64] The motion for continuance was denied for unknown reason, but Nicholas was given the 

opportunity to appear in court. Nicholas appeared to the hearing less than prepared having only 

a hand full of hand written notes which were written from memory. Nicholas was force to 

represent himself and over the course of the trial Nicholas took excellent notes and felt that under 

the circumstances he had presented an excellent case. 

[if65] After the trial, Nicholas received an signed affidavit from the plaintiff which was filed 

with the court stating that Nicholas had been aware of his lawyer withdrawing and said "He is a 

liar!" Jessica had no basis to write these things and as a result of this affidavit Jessica defamed 

his character using extremely unprofessional language in her statement. Index #124. 

[if 66] Nicholas was unaware at the time of the trial but his former council, Ms. Moen, had not 

filed many of the documents she had in her possession before withdrawing as council. Ms. 

Moen had also failed to obtain crucial documents from the plaintiff. 
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1167] If Nicholas had been granted this extension the trial would have had an completely 

different outcome. Nicholas felt that during the trial he was not afforded the same opportunities 

to state his case as Victoria Hicks was given. As self representative, Nicholas should have been 

afforded equal opportunities to present his case and consulted as Victoria Hicks was about things 

that were going on during the case. 

[,r68] Nicholas was told that the trial was supposed to be held on September 20 and September 

21, 2022. Nicholas was under the impression that he was going to have the ability to reorganiz.e 

his case and try to arrange some witnesses for the for September 21, 2022. At the end of the day 

on September 20, 2022, the Honorable Judge Irby and Victoria Hicks decided that the second day 

would not be necessary and the trial concluded. 

[,r69] Before and after the trial ended, Victoria Hicks and the District Court were sending 

proposed orders back and fourth which Nicholas never had a chance to see and rebuttal incorrect 

and misleading ''facts" that were eventually submitted as the final judgment Index# 127, 184, 

185, 187, 188, 192. If Nicholas had been afforded the opportunity to review and correct these 

documents, the judgement would have been more reflective of the intent of North Dakota State 

law and would have not been strictly from the standpoint of the plaintiff. 

CONCLUSION 

[,r7o] Due to financial difficulties and time constraints, Nicholas was unable to obtain the court 

transcripts prior to generating this document and therefore many of the quotes from detailed 

notes made by the defendant during and after the hearing. Once again due to financial 

constraints and time constraints, Nicholas attempted to obtain council but was not able to and is 

again forced to represent himself. With that Nicholas is unable to view the majority of the 

documents listed in the courts record of action for the case. 
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[171] Based on misleading and inaccurate documents, contradictory and unreliable testimony, 

and unreasonable and extreme character deformation of the defendant, the District Court was 

mislead by the plaintiff into issuing out a judgment written to plaintiff's advantage and omitting 
' 

facts that support the defendant's case. Many of the plaintiff's claims are based on assumptions 

or do not have proper supporting evidence. 

[172] An oral argument is requested in this matter. As Nicholas is not an attorney, this request 

is justified for the purpose of giving the court the ability to clarify statements made and for 

Nicholas to have the opportunity to speak in more detail to the issues presented. 

Respectfully submitted this 13th day of March, 2023. 

Defendant and Appellant 

Nicholas Allen Otten 
3110 'flt St. N 
Fargo, ND 58102 
Phone: 507.227.3210 
Email: otten.nicholas@yahoo.com 
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CERTIFICATE OF COMPLIANCE 

[,r73] The undersigned, as the Appellant in the about matter, and as the author of the above 

brief, hereby certify, in compliance with Rule 32 of the North Dakota Rules of Appellate 

Procedure, that the total number of pages herein totals 30. 

Dated March 13, 2023. 

Defendant and Appellant 

Nicholas Allen Otten 
3110 ?'i1 St N 
Fargo, ND 58102 
Phone: 507.227.3210 
Email: otten.nicholas@yahoo.com 
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